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' IMMEDIATE ALLOWANCE TO INFANT BENEFICIARIES 
Te FROM ACCUMULATED INTEREST.ON PROCEEDS 
a OF POLICIES PAYABLE IN FUTURE 
\, May infants obtain an immediate allowance for support and edu- 
id, cation from interest accrued upon the proceeds of a life insurance 
policy left on deposit with the insurance company, despite an — 
ment between the insured and insurer that the interest shall be 
al cqumaeees but not paid until the infants become twenty-one years 
ad of age? 
ye It was argued by the insured’s widow, who was unable to support 
ts the infant beneficiaries, thirteen and sixteen years of age, respectively, 
ig : that the Supreme Court is given power by the Legislature, under 
ur section 17 of the New York Personal Property Law, to invade and 
& set aside such agreements made between insured and insurer. Sec- 
Please Route to: tion 17 provides that when a minor, for whose benefit an accumulation 
Secs of the income of personal property has been directed, shall be destitute 
or of other means, the Supreme Court may cause a suitable sum to be 
re taken from the moneys accumulated or directed to be accumulated 
T a for his support or education and paid over to the infant. In the 
ig s Matter of Nires, as General Guardian, etc., 503, 232, the New 
of y York Court of Appeals ruled that this section was inapplicable to 
ir 5 a contract between an insured and a life insurance company and that 
y, 5 3 the agreement between them is controlling despite the need of the 
. : infant beneficiaries. 
n é : Section 17 of Personal Property Law-—-Applicability to 
re ; 3 Insurance Agreements 
y 
: Section 17, by its terms purports to be applicable only where 
d there is a direction for an accumulation of income on a trust of 
e personal property. In other words, it deals with trusts of personal 
d & ; property and directions concerning such property given by deed or 
v. es will, as contrasted with agreements made between insured and insurer 
f S ee concerning the relationship of debtor and creditor between them. 
1e 3 = Accumulation of income under a certificate of deposit or life insur- 
s SS F ance trust is not based upon a direction by a grantor or testator, but 
n e 5 : rather upon an obligation arising from contract between insured and 
- : Ss insurer. The insurance company does not hold the proceeds of a 
. : 3 life insurance policy as a trust fund. Rather, there is a debt owing 
. 5B to the beneficiaries payable at a stipulated time and in a stipulated 


manner. 

Furthermore, section 15 of said law provides that, when the 
proceeds of a life insurance policy are left on deposit with an insur- 
ance company “the benefits accruing thereunder after the death of the 
insured shall not be transferable, nor subject to commutation or 
incumbrance, nor to legal process . . . if the parties to the trust 
or other agreement so agree.” In other words, the statute expressly 
prohibits the invasion of these funds by legal process where the 
parties have so agreed. 
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%* NEGLIGENCE 
(Other than Automobile) 


City’s Liability—There was no actionable negligence where a 
pedestrian stepped up onto a sidewalk slab which the roots 
of a tree had raised approximately three inches and then, 
paying no further attention to her footing, fell when she 
reached the “step down” at the other side of the slab (Tag- 


gart v. The City of Kansas City, Kan. Supreme Ct., {| 403,921). 


Carriers.—Whiere deceased walked directly in front of an ex- 
press train, her vision being unobscured for several hundred 
feet, it was reversible error to refuse to direct a verdict for 
the railroad, since the evidence showed deceased failed to use 
due care, the roughness of the road over which she was 
walking being no excuse for her failure to observe the on- 
coming train (Carrell, Admr. v. New York Central R. R. Co., 
etc., Ill. App. Ct., $403,909). Boy Killed by Street Car. 
—The appeal court affirmed a judgment for plaintiff, whose 
intestate, a boy of six years, was killed by defendant’s 
street car, on the ground that the lifeguard device on the 
car was negligently maintained (Drucker, Admr., v. Brooklyn 
& Queens Transit Corp., N. Y. Supreme Ct., App. Div., 
{ 403,914). Reserved Area.—In an action to recover for 
the death of a pedestrian who was struck by defendant’s 
railway car, there was no error in permitting the railway to 
show that deceased was injured while walking across a 
public way reserved for the operation of street railways and 
in the absence of wanton and reckless misconduct of the rail- 
way’s employee, a directed verdict for the company was 
proper (Sears, Admr. v. Boston Elevated Ry. Co., Mass. 
Supreme Jud. Ct., 7 403,908). Banana Peel on Floor of 
Street Car.—Where an injured passenger’s only evidence 
as to the length of time a banana peel had been on the floor 
of a street car was the darkened color, the court ruled that 
there was no presumption that it had been there long enough 
to give constructive notice and that it was error not to direct 
a verdict for the railway company (Picou v. Kansas City 
Public Service Co., Kan. Supreme Ct., § 403,922). 


Owners’ Liability —It was reversible error to refuse to allow 
defendant’s disinterested witnesses to testify to the condition 
of the floor ten minutes after plaintiff's fall on defendant's 
showroom floor on the ground that it was too remote, and the 
court reversed a judgment for plaintiff (Reischer v. Jack 
Herzog & Bros., Inc., N. Y. Supreme Ct., App. Div., 7 403,919). 
Violation of Ordinance.—In an action by a spectator at defend- 
ant’s exhibit at the World’s Fair it was reversible error to 
charge the jury to determine whether defendant had vio- 
lated an ordinance requiring hand-rails on exit stairways, 
since the ordinance did not apply where the exhibit was 
constructed all on one floor and the stairway in question was 
only four steps which led from an observation post down to 
the floor level (Gross et al. v. Chrysler Sales Corp., N. Y. 
Supreme Ct., App. Div., § 403,918). 


Amusements.—The exhibitor or owner of an amusement 
park was declared to be jointly liable with the conces- 
sionaire, from whom he derived a profit, in an action which 
alleged that a patron was injured on a caterpillar merry-go- 
round which was a dangerous instrumentality when in opera- 
tion and that this was known to both defendants (Wysong v. The 
F. E. Gooding Amusement Co., Ohio Ct. of App., § 403,920). 
Carnival Patron Falling over Tent Stake.—In an action by 
a patron of a carnival who fell over a tent stake, there was 
sufficient evidence to support a jury finding that the stake 
was concealed by grass and a judgment against the exhibitor 
of the circus was affirmed (Rita Eide, etc. v. Skerbeck et al., 
d.b.a. Skerbeck Amusement Co., et al.; Nick Eide v. Same, 
Wis. Supreme Ct., J 403,915). 


Stores and Shops.—Whiere a customer alleged that she slipped 
on a metal disk in the aisle of defendant’s store and that it 
was so blended with the floor that she could not have seen 
it, the court held that it was error to dismiss the petition, 
since it cannot be held as a matter of law that defendant was 
lacking in ordinary care in failing to observe a patent defect 
(Parsons v. Sears, Roebuck & Co., Ga. Ct. of App., § 403,912). 
Dermatitis Caused from Wearing Blouse.—Whiere a cus- 
tomer suffered dermatitis which was allegedly caused by 


wearing a dyed blouse purchased in a department store 
the court, upholding a jury verdict for the customer, ruled 
that the dealer impliedly warranted that the garment was 
fit to wear (Marra v. Jones Store Co., Kansas City Ct. of 
App., Mo., J 403,910). 


Cattle Poisoned.—In an action to recover for the death of 


several cows that were poisoned from lead paint which 
stuck to some empty paint buckets which defendant threw 
into a ditch near a house he had just painted, the appeal 
court upheld a judgment for plaintiff on the ground that 
whether defendant painter knew or should have known that 
injury might result from this act was a question of fact for 
the jury (Fraser et al. v. Hill, Miss. Supreme Ct., {| 403,913), 


Wires Burning Scaffold Cables.—In an action by painters who 


were injured in a forty-foot fall when the supporting cable 
of their scaffold was burned from contacting live wires 
maintained by the power company on the building they were 
painting, the issue of negligence not being raised in the com- 
plaint, the trial court should have directed a verdict for the 
power company (Ludwig v. Wisconsin Power & Light Co.; 
Shadel v, Same, Wis. Supreme Ct., J 403,916). 


Landlord and Tenant.—A prospective tenant, who was injured 


while inspecting a dwelling, had no cause of action against 
the owner where she opened a door believing it to be a closet 
and stepped forward into a dark and unlighted stairway 
leading down to the cellar, since she was contributorily 
negligent as a matter of law (Tutwiler et vir v. I. Beverally 
Nalle, Inc., et al., Fla. Supreme Ct., 403,911). Falling 
Plaster.—In an action against the owner of property to 
recover for the death of a sub-lessee caused by falling of 
overhead plaster, it was error to sustain demurrers to the 
complaint where plaintiff averred that the owner knew of 
the sub-lease, since his silence and acquiescence was a waiver 
of the restriction in the lease requiring the owner’s consent 
to sub-lease (Faucett, Admx., etc. v. Provident Mutual Life 
Ins. of Philadelphia, Ala. Supreme Ct., J 403,917). 


* LIFE x 


Application of Dividend to Overdue Premium.—In an action 


to prevent an insurer from declaring a policy lapsed for 
nonpayment of premium, the court held that the insurer’s 
agreement to apply dividends “toward” the payment of pre- 
miums upon election of the insured constituted an assent to 
a part payment of the premium which the insured claimed 
was sufficient to keep the policy in force until he paid the 
premium (Salomon v. The Equitable Life Assur. Soc. of U. S., 
La. Supreme Ct., J 503,212). 


Automatic Premium Loan Provisions.—Holding that the insured 


had accepted the automatic premium loan provision in his 
policy by agreement in his application and subsequent con- 
duct and that the pre-dating of the policy was effective, the 
court in Missouri denied his beneficiaries recovery under 
the policy after the reserve had been exhausted in the pay- 
ment of premiums (Aetna Life Ins. Co. v. Meyn et al., U.S. 
C. C. A., 8th C., 7 503,215). Computation of Loan Value.— 
Notwithstanding the provision in the policy that it was not 
to be in effect until the first premium was paid, which was 
not until June 1, 1927, all subsequent premiums became due 
on May 7 of each succeeding year and this was the proper 
date to be taken into consideration in determining whether 
or not, under the automatic premium loan clause, the policy 
was in force at the time of the insured’s death (Aetna Life 
Ins. Co. v. Magruder’s Exrx., Ky. Ct. of App., § 503,216). 


Beneficiaries—Method of Payment.—After the death of the 


insured’s wife, who was an irrevocable beneficiary to be 
paid in installments, the beneficiaries thereafter named by 
the insured with the approval of the insurer were not re- 
quired to accept payment in installments as provided for 
the insured’s wife (iVilson et al. v. Travelers Ins. Co. et al., 
Minn. Supreme Ct., §[ 503,221). Beneficiary’s Promise to 
Pay Insured’s Debts.—An oral promise by a beneficiary to 
the insured to collect and pay the whole or a part of the 
proceeds of a policy in retirement of the insured’s debts 
and funeral expenses is valid and enforceable; the considera- 
tion for the promise is in the fact that he retains his position 
as beneficiary (Quinlan v. Quinlan, Ky. Ct. of App., | 503,224) 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 221 


Disability upon Termination of Employment.—The group insur- 





er’s contention that it was not liable under its policy because 
the insured was not disabled from working until after the 
termination of his employment was not supported by the 
evidence, which indicated that the insured was, at that time, 
suffering from an existing and progressive heart condition 
(Thwaites, Admx, v. The John Hancock Mutual Life Ins. Co. 
of Boston, Mass., U. S. Dist. Ct., S. D., Calif., 7 503,214). 


Sound Health—Colitis—Whether the colitis with which the 
insured was suffering when his policy was issued constituted 
unsound health was a question for the jury and their verdict 
in favor of his beneficiary was upheld (Life & Casualty Ins. 
Co. v. McKenzie, Tenn. Ct. of App., J 503,229). 


Total and Permanent Disability —Although there was substan- 
tial evidence to support the jury’s conclusion that the insured 
was no longer totally and permanently disabled, their verdict 
could not be upheld because an improper test for such dis- 
ability was given the jury and erroneous evidence indicating 
the insured’s financial condition was admitted (Wiener vw. 
Mutual Life Ins. Co. of N. Y., St. Louis Ct. of App., Mo., 
{ 503,219). Operation of Farm.—Upon evidence that the 
insured was able to perform a substantial and essential part 
of the duties incident to the operation of his farm, even 
though he could not do manual labor, the court denied him 
the continuation of total and permanent disability benefit pay- 
ments (Cobb v. Mutual Life Ins. Co. of N. Y., Pa. Superior 
Ct., 1 503,217). 


Regular Visits by Doctor.—To recover under a provision for 
monthly benefits for total disability resulting from disease 
which confines the insured within doors and requires regular 
visits therein by a physician, the insured must show that he 
was visited regularly by the doctor, and not simply that he 
himself regularly visited the doctor at his office (Mutual 
Benefit Health & Accident Assn. v. Ramage, Ky. Ct. of App., 
q 503,223). 


Notice of Disability—Where allowance of benefits is condi- 
tioned upon the actual existence of disability at the time of 
making proof, and payment is stipulated only during the 
period of continuance of the disability, there is no obligation 
upon the insurer where demand is made after the termination 
of the period of disability (Hardin v. Mutual Life Ins. Co. of 
N.Y., La. Ct. of App., J 503,227). 


Waiver—Sound Health and Misrepresentations.—In an action 
in which the beneficiary of two policies claimed that the 
insured had waived the sound health clause in the policies 
and the misrepresentations in the application because the 
insurer’s soliciting agent had knowledge of the true state 
of the insured’s health, the court erred in refusing to submit 
to the jury the issue of fraud and collusion between the 
insured and the agent (Friedman v. The John Hancock Mutual 
Life Ins. Co., St. Louis Ct. of App., Mo., 7 503,213). Proof 
of Insurability—Having accepted premiums in arrears without 
notifying the parties in interest that this payment was not in 
itself sufficient for reinstatement of the policy or returning 
the premiums, the insurer was held to have waived the pro- 
vision for proof of insurability (Provident Life Ins. Co. v. 
Grant, D. C. Munic. Ct. of App., | 503,225). 


Compromise Agreement to Share Proceeds of Policies.—Plain- 
tiffs allegations that the beneficiary of her husband’s insur- 
ance policies had agreed to share the proceeds of the policies 
With her in settlement of her understood lien thereon for 
sums advanced her husband and that the beneficiary had 
performed in part only were held to constitute a cause of 
action against the beneficiary (Nuckols v. Nuckols, Ky. Ct. 
of App., J 503,226). 


Right to Recover.—The beneficiary, who was also the heir at 
law of the insured, had no right to recover weekly disability 
benefits which were payable to the insured and could not 
recover the death benefit because the policy had lapsed for 
honpayment of premiums during the period of the insured’s 
disability (Bailey v. Bankers Health & Life Ins. Co., Ga. Ct. 
of App., J 503,228). 


Death after Seven Years’ Absence.—An insurer was held liable 
upon a life insurance contract issued on the life of a young 
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girl who, after having told a friend that she was going 
home “tomorrow,” disappeared leaving her personal belongings 
behind, and was never heard from again although a search 
was made (Banks v. Metropolitan Life Ins. Co., Neb. Supreme 
Ct., $503,331). 


Concealment of Temporary Ailments.—The insured’s represen- 


tation in his application that he had not been disabled by 
accident or illness or received medical or surgical attention 
during the preceding five years could not be considered false 
for concealment of minor or temporary ailments (Commer- 
cial Casualty Ins. Co. v. Jeffers, Ga. Ct. of App., 503,222). 


Accidental Death.—The beneficiary of an insurance policy re- 


covered the accidental death benefit and the benefit provided 
for the period between the insured’s injury when struck on 
the back of the head and neck by the tailgate of his truck 
and his death from the resulting progressive infection, the 
jury concluding that the insured was disabled immediately 
after his injury (Zips v. Mutual Benefit Health & Accident 
Assn., St. Louis Ct. of App., Mo., § 503,218). Gunshot Wound. 
—The physical facts strongly pointed to the conclusion that 
the insured’s death in Illinois from a gunshot wound was 
caused by his own hand and such evidence, together with 
the presumption against suicide, was properly submitted to 
the jury who concluded that his death was not accidental 
(Cohen v. The Travelers Ins. Co., U. S. C. C. A. 7th C., 
{ 503,220). Violation of Law.—There was evidence to war- 
rant inferences that the insured was not violating the law 
at the time he was killed in an automobile accident or that, 
if he was, there was no causal connection between the vio- 
lation and his death, and the jury’s verdict awarding his 
beneficiary double indemnity for accidental death was upheld 


(The Woodmen of the World Ins. Soc. v. Fair, Tenn. Ct. of 
App., | 503,230). 


* AUTOMOBILE * 


Insurance Questions.—In this garnishment proceeding brought 


against the insurers under a combination automobile policy, 
the mother of the named insured, who was included under 
an omnibus clause, was expressly excluded under the “risks 
not covered” clause, by the term “insured or another”, from 
recovering for personal injuries sustained while a passenger 
in the car driven by her daughter (Sibothan v. Neubert, Asso- 
ciated Indemnity Co. et al., Respondents, St. Louis Ct. of App., 
Mo., § 707,257). Insurer’s Liability—In a garnishment pro- 
ceedings founded on a judgment against the employee for per- 
sonal injuries sustained in a collision with the truck of the 
named insured driven by his employee, the employee, who 
was enroute to see about renting a house from a real estate 
agent and about procuring tree surgery work at the time of 
the collision, was found to be acting within the scope of his 
employment, and, therefore, covered under the omnibus clause 
(Rainwater v. Wallace et al., Employers Mutual Liability 
Ins. Co., Garnishee, Kansas City Ct. of App., Mo., § 707,258). 
Real Party in Interest.—After settlement, by the means of a 
loan from the business liability insurer, with a pedestrian, who 
was injured by tripping over an insulating hose running from 
a truck across the sidewalk, this court found that the in- 
sured’s action against the insurer of the truck, in accordance 
with an agreement with the first insurer, to determine its 
liability for a proportionate share of the loss, was brought 
by the real party in interest (Thompson Heating Corp. v. Hard- 
ware Indemnity Ins. Co. of Minn., Ohio Ct. of App., 707,261). 
Fire Insurance Policy.—Since the insurer in settling the claim 
for the partial destruction of a truck by fire agreed to have the 
truck repaired to as good condition as it was immediately 
before the fire, its liability was not limited by the liability 
under the policy but, was rather the obligation assumed in 
the contract of settlement (Trinity Universal Ins. Co. et al. v. 
Mills, Ky. Ct. of App., ¥ 707,262). 


Bicycle and Truck Collision.—Plaintiffs failed to recover for the 


death of one boy and injuries sustained by the other when 
the bicycle upon which they were riding was turned to the left 
from behind a truck and trailer they were following into the 
center of the roadway where the bicycle collided with the 
left rear side of defendant’s oncoming truck (Gagnon, Admx. 
v. Krikorian, N. H. Supreme Ct., J 707,276). 
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AUTOMOBILE—Continued 


Carrier’s Liability.—In an action by a mother for the wrongful 
death of her son in defendant’s bus, a new trial was awarded 
the mother where an erroneous instruction was given on the 
degree of care required of a carrier in a sudden emergency, 
since the duty of the driver to exercise extraordinary care 
under the circumstances to protect the lives of his passen- 
gers continued whether or not he was confronted with a 
speeding truck over the center line of the highway (Scott v. 
Toscana Ga. Ct. of App., | 707,264). 


Comparative Negligence.—Plaintiff failed to recover for the 
death of her decedent who was killed in a head-on collision 
between the car he was driving and defendant’s truck, since 
the jury found that each driver was causally negligent for 
operating his vehicle on the wrong side of the road and that 
the drivers were equally contributorily negligent (Ernst, Adm. 
v. Karlman et al., Wis. Supreme Ct., J 707,269). 


Employer-Employee Relationship.—A directed verdict in favor 
of a commission salesman’s employer was affirmed when 
the court determined that defendant was permitted complete 
freedom of action with respect to the manner, method, time 
and place of carrying on the work of soliciting orders and, 
therefore, no master and servant relationship existed under 
which the employer would be liable for personal injuries and 
damages sustained by plaintiff when the salesman’s car 
collided with the rear end of plaintiff's automobile (Becker v. 
Donahue et al., The Laclede Gas Light Co., Respondent, St. 
Louis Ct. of App., Mo., J 707,253). 


Intersection Collisions.—Plaintiff recovered for personal in- 
juries and property damage sustained when his car was 
struck by defendant’s speeding truck after plaintiff had pro- 
gressed two-thirds of the way through the intersection 
(Clark v. Trilinsky, d. b. a. City Food Stores, Kansas City Ct. 
of App., Mo., J 707,259). Failing to Stop for Traffic Sign.— 
An instruction stating that defendant was guilty of negli- 
gence as a matter of law for carelessly and negligently 
failing to stop for a traffic sign was erroneous and a new 
trial was ordered, since there was no statute requiring vehi- 
cles to stop at that point and the jury could have found 
under the circumstances that defendant’s failure to bring 
the truck to a complete stop at the intersection was not 
negligence (Rodenkirch v. Nemnich, d.b.a. Ferguson Bake 
Shop, St. Louis Ct. of App., Mo., J 707,255). Contributory 
Negligence.—Plaintiff, who was so crippled by arthritis that 
he had hired one defendant to drive him back and forth to 
work, was not guilty of contributory negligence as a matter 
of law, since there was no evidence that he could have done 
anything to avoid the intersection collision with defendant’s 
ambulance, which failed to stop for a stop sign, by any 
so-called control that he exercised over his driver’s oper- 
ation of the car (Hatton v. Sidman et al., d. b. a. Sidman 
& Sons Ambulance Service, et al., St. Louis Ct. of App., Mo., 
{ 707,256). Trackless Trolley Car and Truck.—Plaintiff re- 
covered for personal injuries sustained when, after stopping 
for a stop sign at an intersection, the truck which he was 
driving was struck as he proceeded through the intersection 
by defendant’s speeding trackless trolley car (Campanelli v. 
The Milwaukee Electric Ry, & Transport Co., Wis. Supreme 
Ct., 1 707,266). Bicyclist Struck.—In Louisiana, plaintiff re- 
covered for injuries sustained by her minor son who was 
struck by defendant’s truck which failed to stop before enter- 
ing an intersection with a right of way street upon which 
the minor was traveling on his bicycle (Roundtree et al. v. 
Post, U. S. C. C. A., 5th C., 9 707,270). Left Turn—A bus 
which made a left turn at an intersection when plaintiff's 
car coming from the opposite direction was 150 feet away 
from the intersection was not turning in the face of an imme- 
diate hazard, and plaintiff failed to recover for injuries 
sustained when his car collided with the bus (Fisher v. The 
Wichita Transportation Corp., Kan. Supreme Ct., § 707,275). 


Leaving Road.—It was error to enter a nonsuit for defendant 
in plaintiff's action for injuries sustained while riding in 
defendant’s car which ran into a ditch and turned over, since 
an inference could be drawn by a jury that the accident 
would not have happened unless the driver were negligent 
as to the control and operation of the car (Etheridge wv. 
Etheridge, N. C. Supreme Ct., 707,272). 


Municipalities’ Liability —Plaintiff recovered for personal in- 


juries sustained when the automobile in which she was 
riding collided with the concrete base of a light standard 
constructed in the center of a boulevard, since the city was 
guilty of maintaining a nuisance (Murphy v. The City of 
Asbury Park et al., U. S. Dist. Ct., N. J., 1 707,263). Truck 
Striking Bent Light Pole.—Since the city is liable for neg- 
lecting the physical maintenance of light poles which is the 
exercise of a municipality’s proprietary capacity, the lower 
court erred in directing a verdict for the city in a pedestrian’s 
action for injuries sustained when a truck, contacting the 
visors of the lighting section of a bent pole which extended 
over into the street, broke off the top section of the pole, 
which fell on her (Kamunitzer et vir v. The City of New York 
et al., N. Y. Supreme Ct., App. Div., {| 707,268). 


Railroad Crossing Collision.—Plaintiffs failed to recover for the 


deaths of their decedents in a railroad crossing collision, 
since the proximate cause of the accident was not defend- 
ant’s failure to give notice by the approach by bell or whistle, 
but was the lack of care of the driver of the car and its 
occupants, who were all familiar with the crossing and knew 
that a train was due upon it (Bastian, Admx. v. Baltimore & 
Ohio R. R. Co., U. S. Dist. Ct., W. D., Pa., § 707,252). 


Road Narrowed by Banked Snow.—It was error for the trial 


court to enter a nonsuit for defendants, since there was 
evidence to support the conclusion that defendant saw or 
could have seen the snow bank, which prevented plaintiff 
from turning to the right, in ample time to have stopped and 
permitted plaintiff to reach the exit of the one-way passage 
in safety instead of proceeding into the narrow passage 
causing a collision (Brown v. Southern Paper Products Co., 
Inc., et al., N. C. Supreme Ct., J 707,273). 


Streetcar and Truck Collision.—Instructions concerning the 


duties of the truck driver in making a left turn in the middle 
of the block were misleading and confusing, since the statu- 
tory duties of a driver making a left turn at an intersection 
were stated without properly qualifying them so that the 
distinction between the two situations would not be lost 
sight of; therefore, the judgment against the streetcar com- 
pany, whose streetcar collided with the truck thereby in- 
juring several passengers, etc., was reversed and a new trial 

ranted (Nora McCauley v. Balsley et al., The Milwaukee 

lectric Ry. & Transport Co., Appellant, Wis. Supreme Ct., 
{| 707,267). 


Dying Declarations.——A widow recovered for the death of her 


husband when defendant’s tractor-trailer turned left in the 
face of decedent’s oncoming car, since a dying declaration 
to the effect that the deceased saw the other car coming, 
that it gave no indication of turning and that it turned 
directly in front of him, was properly admitted in evidence 
(Barsch v. Hammond, Colo. Supreme Ct., J 707,265). 


Instructions.—After a majority opinion affirmed a judgment 


for a passenger who was injured in a collision and against the 
driver of the car he was in and the driver of the other car, 
a dissenting opinion maintained that a new trial should have 
been granted, since plaintiff's driver admitted that he caused 
the dangerous situation and a charge should have been given 
which limited the approaching driver’s liability to the situa- 
tion wherein he did not act as a reasonably prudent person 
would have (Sacks v. Philips et al, N. Y. Supreme Ct., 
App. Div., J 707,260). 


Pleadings.—An allegation that defendant railroad was negligent, 


in that the train which struck the automobile in which the 
decedent was riding was operating thirty minutes ahead ot 
schedule, was ordered stricken from the complaint, since 
the railroad owed decedent no duty to operate the train on 
schedule and there could be no actionable negligence unless 
there had been a breach of a duty (Truelove, Admr. v. Dur- 
ham & Southern Ry. Co., N. C. Supreme Ct., 707,274). 


Wrong Side of Road.—Plaintiffs recovered in New York for the 


injuries sustained by the driver and the death of the sleeping 
shift driver of a truck which was struck by defendants truck 
when it suddenly swerved onto the wrong side of the road into 
the path of the oncoming vehicle (Blaszyk, Adm. v. Eastern 
Auto Forwarding Co., Inc., et al., U. S. C. C. A, MG 
q 707,271). 
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